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FINDINGS OF THE COMPLIANCE COMMITTEE WITH REGARD TO
COMMUNICATION
ACCC/C/2009/38 CONCERNING COMPLIANCE BY THE UNITED KINGDOM *

adopted on 25 February 2011

l. INTRODUCTION

1. On 7 May 2009, Road Sense (hereinafter the comrant)isubmitted a communication to the
Committee, alleging non-compliance by the Uniteddtiom with its obligations under the preamble
and articles 1, 3, 4 and 5, paragraph 1, articimfagraphs 2, 4, 5, 7, and 9, and article 9, paphg

2 and 3 of the Aarhus Convention on Access to imédion, Public Participation and Access to
Justice in Environmental Matters (Aarhus Conventio&onvention) in respect of the procedures
adopted in the promotion of the proposed constnadf a road bypass around the Scottish city of
Aberdeen, known as the Aberdeen Western PeripRenate (AWPR). The proposed AWPR
involves the construction of 46 kilometres of afflidual-carriageway, typically of two lane
standard, with junctions connecting it to the emgnetwork of trunk and non-trunk roads around
Aberdeen.

2. The communication alleges that the Party concenasdoreached articles 1, 3 and 4 of the
Convention by failing to provide information on teate of the environment and the status of
protected species which would be impacted by thePRMt alleges that the Party concerned failed
to ensure that the environmental information predith the Environmental Statement for the
AWPR and the Report to Inform Appropriate Assesdrfmrthe crossing of the River Dee Special
Area of Conservation was fit for purpose, and thgrfailed to meet the requirements of the
preamble to the Aarhus Convention and article 8Islb alleges that the Party concerned has
breached article 5 by not providing information efhcould enable the public to take measures to
prevent or mitigate harm arising from a threatose protected species.

3. Moreover, the communication alleges that the Pashcerned has breached article 6 by failing
to seek public comment on the proposed route ®AWPR in an open way, failing to provide
information on new objectives for the proposal &iling to invite the public to submit any
comments, information, analyses or opinions orptio@osed route. It alleges that the introduction
of a new objective for the regional strategic tpors plan without any public participation was in
breach of article 7. It alleges that the Party eoned restricted the scope and circumstances of a
public inquiry into the AWPR in a manner contramytthe principles of justice enshrined in articles 7
and 9. Finally, it alleges that the lack of acdesshe public in Scotland to an open and inexpensi
review procedure before a court of law and/or amothdependent and impartial body established by
law to challenge the substantive and procedurallitygof the proposed AWPR is in breach of
article 9.

! This text will be produced as an official Unitedthdns document in due course. Meanwhile editamahinor
substantive changes (that is changes which anparbbf the editorial process and aim at correcfingrs in the
argumentation, but have no impact on the findingb @nclusions) may take place.
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4. At its twenty-fourth meeting (30 June — 3 July 2)@Be Committee determined on a

preliminary basis that the communication was adimssPursuant to paragraph 22 of the annex to
decision 1/7, the communication was forwarded ®RBarty concerned on 27 July 2009 together with
a number of questions seeking further informatilso, on 27 July 2009, the Committee wrote to
the communicant with a request for clarificationcantain issues.

5. The communicant and the Party concerned addrelseagliestions raised by the Committee on
21 December 2009 and on 4 January 2010 respectively

6. Atits twenty-sixth meeting (15-18 December 20@8¢ Committee agreed to discuss the content
of the communication at its twenty-seventh meetiry19 March 2010).

7. By letter dated 1 March 2010 and its attachmehtscommunicant provided additional written
submissions and documentation for consideratiotheyCommittee seeking to clarify certain
aspects of the Party concerned’s response of 4daf010 and to update the Committee on recent
developments.

8. The Committee discussed the communication at gntyvseventh meeting, with the
participation of representatives of the Party comeé and the communicant. At the beginning of the
discussion the Committee confirmed the admissyhdftthe communication.

9. By letters dated 31 March 2010, the communicantthadParty concerned each provided further
documentation and information requested by the Citeenduring the discussion at its twenty-
seventh meeting.

10.0n 15 April 2010, the Party concerned provided toigial information about all documentation
that had been disclosed by the Scottish Naturaltatgr to the communicant, and on 20 May 2010,
the Party concerned responded to the points matleebgommunicant in its letter of 21 March
2010.

11.0n 4 June 2010, the communicant as well providelitiadal information to the Committee. On
13 July 2010, the Party concerned responded tpdims made by the communicant on 4 June
2010.

12.By letter dated 27 October 2010 the Committee sofugther clarification from the
communicant and the Party concerned. The communécahthe Party concerned responded to the
questions raised by the Committee on 21 and 24 iibee 2010 respectively.

13.The Committee began to prepare draft findingssatantenty-seventh meeting and completed the
preparation of draft findings at its thirtieth meegt(14-17 December 2010). In accordance with
paragraph 34 of the annex to decision 1/7, the irafings were then forwarded for comments to
the Party concerned and to the communicant on d2ajg 2011. Both were invited to provide any
comments by 9 February 2011.
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14.The Party concerned and the communicant providethwnts on 21 February and the
communicant raised issues in regard to article particular paragraph 4, of the Convention.

15. At its thirty-first meeting, the Committee procedde finalize its findings related to access to
information and public participation in closed sesstaking account of the comments received,
while postponing consideration of issues relatmgrticle 9. The Committee then adopted its
findings and agreed that they should be publisisezhaaddendum to the report. It requested the
secretariat to send the findings to the Party corezband the communicant.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES ?
A. Legislative framework
Roads (Scotland) Act 1984

16.1n accordance with section 54 of the Scotland 288l competence for transport is devolved to
the Scottish Government. Transport Scotland isxacwgive agency of the Scottish Government.
The Roads (Scotland) Act 1984 sets out the proesidumew roads, including the promotion of
draft orders and compulsory purchase orders.

17.1n accordance with Part 1 of the Schedule 1 tdbads (Scotland) Act 1984, the authority
promoting the road is obliged to publish noticétefintention to make an order under that act.
Interested parties then have a period of at leasteeks to object to the draft orders.

18.The draft orders must be accompanied by an envieotethstatement produced in accordance
with section 20A of the Roads (Scotland) Act 1984ch provides, inter alia, that: “The Scottish
Ministers shall publish notice of the environmergt@tement so as to ensure that members of the
public who are likely to be concerned are giveeasonable opportunity to express an opinion
before they decide whether to proceed with thegatppnd they shall not make any such decision
without taking into consideration any opinion s@essed to them within a period of 6 weeks from
the date of publication of the notice of the ennireental statement.” The environmental statement
must be accompanied by a non-technical summary.

19.Paragraphs 5 and 6 of Schedule 1 to the Roadd&8dp®Act 1984 requires a public local
inquiry to be held to consider objections receifsggdhe Secretary of State (now the Scottish
Ministers by virtue of section 53 of the Scotlanct A998) from any person on whom copies of the
draft Orders are required to be served or fromahgr person appearing to be affected, unless the
Scottish Ministers are satisfied in certain circtamses that the holding of an inquiry is unnecegssar

20.Paragraph 7 of Schedule 1 to the Roads (Scotlaod] 984 describes the duties incumbent upon
the Scottish Ministers when determining whethenairto confirm the Schemes and Orders which
were the subject of the public local inquiry. Aftamsidering the objections to the proposed AWPR
and the report of the Reporters appointed to Hesptiblic local inquiry, the Scottish Ministers may

% This section summarizes only the main facts, exddeand issues considered to be relevant to thetiqnef
compliance, as presented to and considered bydhattee.
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approve the draft Schemes and Orders as promotigdmadifications which they see fit to impose,
or may refuse to confirm the Schemes and Ordenmgdohing this decision, the Scottish Ministers
must have regard to the Environmental Statemenighdadl in relation to the project and any
opinion on the Environmental Statement or projegiciv is expressed in writing by any consultation
body or other person. The Roads (Scotland) Act &% not prescribe a timescale within which
this decision is to be taken.

21.1In the event that the Scottish Ministers decidedwnfirm the Schemes and Orders, the Schemes
and Orders will be subject to the affirmative ordescedure, which means that to come into force
they must be approved by resolution of the ScoRigHiament.

22.The validity of the Scottish Ministers’ decision yriae challenged under the provisions of
Schedule 2 to the Roads (Scotland) Act 1984 antdRairthe First Schedule to the Acquisition of
Land (Authorization Procedure) (Scotland) Act 1®47application to the Court of Session. This
application must be made within 6 weeks of the datevhich the notice that Parliament has passed
a resolution approving the instrument is first fishd?

B.  Background of fact§
Preliminary studies (1990s)

23.The first work on the AWPR was started by Gramgagional Council in the early 1990s.
After a public consultation exercise on variousteooptions, Grampian Regional Council
recommended an option known as the Murtle optioitsgaeference for the southern section of the
route in early 1996. That route was later endolsedberdeen City Council and Aberdeenshire
Council, the local authorities formed to succeedl@rampian Regional Council.

Development of the Modern Transport System (2000 2003)

24.1n September and October 2000, 10,000 questiorsaieee sent to households and businesses
regarding a proposed Modern Transport System Nibrth East. Following this public

consultation exercise and studies in 2002 and 29@8ute for the northern section of the AWPR
was also adopted by the councils. At that time athl authorities, working through NESTRANS
(North East of Scotland Transport Partnership) tigexl the Modern Transport System for the
North East (MTS). The AWPR was considered a kegneld of the MTS which also included
passenger and freight rail, public transport, fzar#t ride, cycling and walking measures. In 2003 the
Scottish Executive confirmed that it would takeward the AWPR as a strategic trunk road.

Route options investigated (2003 — 2004)

25.1n 2004 the then Minister for Transport commissaestudy to review the work undertaken in
the 1990s on the Murtle route and consider a rafhgéernative options for the southern leg. A

® para. 30, page 8 of the Scottish Ministers’ Dedisetter dated 21 December 2009, forwarded bg¢imemunicant on
1 March 2010.
* This background is drawn from the timeline on AWPR website (seaww.awpr.co.ulk
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private engineering firm was appointed to carrytbig work and produce designs for the route. The
study assessed four alternative route optionsdiitiad to the preferred Myrtle route corridor.

Public exhibitions (2005)

26.The results of the 2004 study into options for AW&PR were presented to the public for their
comments in spring 2005. This took the form of @eseof public exhibitions in communities
situated close to the potential routes. The exbibivas run in a roadshow format and staffed by
engineers from the AWPR project. Indicative maps graphic illustrations were available to be
viewed by the public and information packs withdieack forms were provided. More than 7,000
responses were received following the consultation.

Decision on the route corridor (2005)

27.Following the spring 2005 exhibitions and the stsdoy the private engineering firm, the
Transport Minister took a decision on the optimurridor for the AWPR. On 1 December 2005 the
Minister announced that the best strategic routeldvbe a combination of the Milltimber Brae and
Peterculter / Stonehaven routes presented at thiecxhibitions. This would consist of a
peripheral route around the city of Aberdeen afak&link from the A90 at Stonehaven.

Environmental studies (winter 2005 — ongoing)

28. Since winter 2005 environmental studies have beelertaken, including studies on flora, fauna
and various species of wildlife. The findings o #nvironmental studies that had been completed at
the time of publication were compiled in an Envimental Statement and summarized in the Non
Technical Summary document.

Definition of route corridor (southern section) (sping 2006)

29.1n the period of winter 2005 — spring 2006, the ARVigam investigated a variety of route
options around the proposed southern leg of thiernowrder to identify a preferred route corridor
which could be taken forward for further study. Timelings of these studies were produced in the
Initial Assessment Stage Report.

30.In May 2006, the Minister for Transport made pulbhie preferred route corridor within which
the final road would lie. The Minister’'s decisiomsvdocumented in the Final Assessment Stage
Report, available on the websutevw.awpr.co.uk

Draft orders (winter 2006 - spring 2008)

31.In December 2006, the Scottish Ministers publisteddraft Special Road Orders for AWPR
along with supporting documents. The documents wené to statutory consultees and were made
available in local libraries, council offices and thhe web. Public exhibitions were held locally to
present the detailed proposals to the public dutarguary 2007. The documents published included
the draft Special Road Orders which show the maadf the new road, an Environmental
Statement setting out the impact of the route erethvironment in and around the route corridor, a
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Non Technical Summary of that document, and draftrdnking orders for the existing trunk road.
The publication of these documents marked the sfdite statutory consultation process, during
which any person could make formal objections presentations about the proposals. The
consultation closed on 9 February 2007.

32.In September 2007, an updated Environmental Statesh@wing the proposed environmental
mitigation measures intended to reduce the impiaitteoroad was published. A second round of
formal public consultation on the proposed routeluding a series of public exhibitions, took place
following the publication of the orders and closedate October 2007.

33.1In light of the status of the Dee Special Area oh€ervation (SAC), Transport Scotland
determined that an Appropriate Assessment wasnetjin order to meet the provisions of the
European Union (EU) Habitats Directiv€onsultants commissioned by Transport Scotland
completed the Report to Inform Appropriate Assesgn(RIAA) in April 2008. The RIAA

concluded that, subject to appropriate mitigattbe,construction and operation of the AWPR would
not have an adverse impact on the conservatiorcidgs for the qualifying species (freshwater
pearl mussel, Atlantic salmon and otter), and thete will be no adverse effects on the integrity o
the River Dee SAC.

34.By letter dated 8 August 2008, Scottish Naturalitdge advised Transport Scotland, and
subsequently the Scottish Ministers, that it hadhfx the view that provided the proposals were
undertaken in accordance with the proposed comditiegal modifications, the proposed AWPR
would not adversely affect the integrity of the &\WDee SAC.

Public local inquiry (winter 2008-09)

35.The Scottish Ministers appointed Reporters to cohdypublic local inquiry into the AWPR in
April 2008. The Reporters were to consider all emick presented at the inquiry, prior to making
recommendations to Ministers for their consideratib Ministers thereafter decided to proceed with
the scheme, it would go before Parliament for faqggbroval. The public local inquiry began on 9
September 2008 and concluded on 10 December 2@D8@sing submissions were lodged during
January and February 2009. The report of the plddi inquiry is available on the public local
inquiry websitehttp://awpr-pli.net/

The communicant’s request for the report on freshweer pearl mussels

36.1n July 2008, Mr. Hawkins, a member of the commantcrequested a copy of the report
relating to the site condition monitoring of fresiter pearl mussels in the River Dee from Scottish
Natural Heritage (SNH), the independent governmadrtsor on nature conservation and landscape
matters in Scotland. Although Mr. Hawkins offeredstgn an undertaking not to release any
information in relation to the breeding sites adinwater pearl mussels to other parties, SNH
decided not to release the report and a redactstbwenas provided to Mr. Hawkins in August
2008. The decision to withhold the requested infiitom was made under Regulation 10(5)(g) of
the Environmental Information (Scotland) Regulasi@®04, which provides:

® Council Directive 92/43/EEC of 21 May 1992 on tmnservation of natural habitats and of wild faand flora, OJ L
206, 22.7.1992, p. 7, as amended from time to time.
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“A Scottish public authority may refuse to make ieowmental information available to the
extent that its disclosure would, or would be k&, prejudice substantially —

(9) the protection of the environment to which if@rmation relates”

on the grounds that “any release of this data cmaiase the risk of persecution. If SNH was to
release this data to you we would also be obligeglease it to any other person who asked for it,
reducing the current level of protection affordedresh water pearl mussels in the Dee”.

Making of orders

37.Following consideration of the Public Local InquRgporters’ Report and all outstanding
objections not withdrawn, the Scottish Ministere@mced their decision on 21 December 2009, to
make the Schemes and Orders subject to a numbetaifed modifications to the published draft
Schemes and Orders. The Schemes and Orders shpvetige line where the new road will be
built. In accordance with previous commitments give Direction was issued under Section 143A
of the Roads (Scotland) Act 1984 confirming tha& 8chemes and Trunk Road Orders would be
subject to the Affirmative Procedure in the Scbotf&arliament, meaning that they would not come
into force until approved by resolution of the Sisht Parliament.

38.1In January 2010, the Scottish Parliament approwedsthemes and Trunk Road Orders by
resolution on 3 March 2010 in accordance with tlfigative Procedure process. The Schemes and
Trunk Road Orders came into force on 31 March 2010.

Appeal to the Scottish Information Commissioner

39.Mr. Hawkins, on behalf of the communicant, appeatethe Scottish Information Commissioner
regarding SNH'’s decision to withhold the informati@garding the freshwater pearl mussels. In his
decision dated 25 May 2010, the Scottish Inforrma@@mmissioner found that SNH was entitled to
withhold information contained in certain documendintified during the investigation, where the
information related to the location of the freshevgiearl mussel populations. In relation to the
remaining information, SNH had indicated that itlanger sought to apply the exception contained
in Regulation 10(5)(g) of the Environmental Infoitioa (Scotland) Regulations 2004. The
Commissioner held that SNH had incorrectly appliezlexception earlier and required it to disclose
the information thereby excepted to Mr. Hawkinse @ommissioner also held that SNH failed to
provide the advice and assistance reasonably eegetit by providing a misleading impression to
Mr. Hawkins of the nature and extent of the infotiorathat had been withheld. Thus, the
Commissioner found that SNH had failed to complihviis duty under Regulation 9(1) of the
Environmental Information (Scotland) Regulation§2(n those respects.

Statutory appeal under the Road (Scotland) Act 1984

40.In April 2010, the communicant lodged a statutqupeal under the Roads (Scotland) Act 1984.
In summary, the basis for the appeal was:

® Decision 073/2010 Mr. A D Hawkins and ScottisttiNal Heritage, dated 25 May 2010.
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I. The Ministers in coming to their decision to buihd AWPR failed to have regard to all the
findings of the Public Inquiry, in particular witlespect to the acknowledged levels of
environmental damage that would be caused.

ii. Ministers attributed economic benefits to the raat] these provided the main justification
for building the AWPR, yet the public were excludesim challenging those claimed
benefits at the Public Inquiry.

iii. In coming to a decision with respect to Europeantdeted Species Ministers ignored the
provisions of the European Habitats and Speciesciive.

The communicant also sought an order to cap thenpiat liability for expenses. The communicant
was granted an order to cap of its liability foperses with respect to the appeal at GBP 40,000 on
20 January 2011. The full hearing for the appea et for 22 February 2011 for eight days.

C. Substantive issues

Report to Inform Appropriate Assessment not fit for purpose - preamble and article 3,
paragraph 2

41.The communicant identifies a number of allegedaikeficies in the April 2008 Report to Inform
Appropriate Assessment commissioned by Transpati&8a in accordance with the EU Habitats
Directive. These alleged deficiencies inter alidude that appendix 9 to the Report, concerning
River Dee Salmon, is significantly flawed and ibhnat be concluded beyond reasonable scientific
doubt that the project will not adversely impact thtegrity of the Dee SAC. Second, that the
Habitats Directive requires an “in combination prdare” so that all developments which might
affect a protected site are included in an in coration assessment, and not just those concurrent
with the subject development as assumed by TrahSgotland. Moreover, the Report gives few
details of the mitigation measures proposed, anchnofithe mitigation is left to contractors to
perform. The communicant alleges that these defiiés negate any significance which might be
attached to the Report’s findings or to the respafsSNH dated 8 August 2008. In addition, the
communicant objects to the procedure whereby thig@mmental statement and the Report to
Inform Appropriate Assessment were commissioneh fconsultants by the promoter of the route.
It alleges that the commissioned reports presanfedmation especially tailored to the needs and
requirements of Transport Scotland and that inceftee consultants were acting at the behest of
Transport Scotland and supporting its case foAWEPR, rather than providing independent advice
to the public and to the Scottish Government oreth@ronmental impact of the route.

42.The communicant submits that by providing inadegaaid inaccurate environmental

information the Party concerned adversely affethedability of the public to oppose a public
decision with adverse effects upon the environmedtto enable informed environmental decisions
to be made. It contends that this is contrary ¢éopieamble of the Convention which recognises “the
importance of fully integrating environmental cafesiations in governmental decision-making and
the consequent need for public authorities to jEossession of accurate, comprehensive and up-to-
date environmental information.” The communicareges that the Party concerned failed to fulfil

its obligation under article 3, paragraph 2, toesnebur to ensure that its officials and authorities
assist and provide guidance to the public in seglotess to information, in facilitating

participation in decision-making and in seekingesscto justice in environmental matters.
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43.In relation to the communicant’s allegations unaigicle 3, paragraph 2, the Party concerned
submits that it has taken the necessary legislatieeregulatory measures required to implement the
Convention’s obligations. Regarding the preamtble Party concerned submits that the preamble is
intended to act as an aid to interpretation ofojperative provisions of the Convention, and dods no
represent a binding or operative provision of tierument. Notwithstanding this, however, the
Party concerned submits that the broad interpuetagtiinciples found in the preamble have been
observed.

44.Moreover, the Party concerned submits that thetanbge issue of whether the environmental
information contained in the Environmental Stateh@md the Report to Inform an Appropriate
Assessment is fit for purpose is a matter of fantl a matter on which evidence was presented by
the communicant at the public local inquiry. Gitlaat the communicant made its allegations to the
Committee before the Reporters had reported teeommendations following the public local
enquiry, and before the Scottish Ministers haduyetertaken an appropriate assessment of the
proposed AWPR, the Party concerned submits thatdhenunicant’s allegation that the

information in the Environmental Statement and RM&As unfit for purpose was made prematurely.

Refusal to provide details of breeding sites of fe@hwater pearl mussels- articles 1, 4 and 5

45.The communicant claims that the refusal to prowd@rmation on the state of the environment
by an agency of the Scottish Government is a bre&alticles 1 and 4 of the Convention and fails
to take account of the provisions of article Jlléges that lack of access to the information on
freshwater pearl mussels contained within the ttepas prevented it from taking action in several
respects. Firstly, without the report it has beealle to query the adequacy of measures taken by
the Scottish Government and its agents to avoierideation of habitats for the freshwater pearl
mussel within the Aberdeenshire River Dee SAC arubld the Scottish Government to account for
its failure to act. The communicant alleges thattos point the Party concerned is also failing to
comply with article 5, paragraph 1(c) of the Aarl@mvention, which requires in the event of any
imminent threat to the environment (in this cas&éshwater pearl mussels) there should be access
to information which could enable the public togakeasures to prevent or mitigate harm arising
from the threat. Secondly, the communicant conténalsfailure to provide the report, which
includes information on the distribution of fresherapearl mussels in relation to a new bridge
proposed for the AWPR, has impaired the communieatiility to oppose effectively the
construction of the AWPR. This refusal has beenmmmded by the willingness of SNH to provide
that report to consultants assisting Transportl&adtin making their case for the constructionhaf t
AWPR. Thirdly, the communicant reports that it bagsught a complaint to the Commission of the
European Union alleging that the promoters of teppsed AWPR route have failed to comply with
the Habitats Directive and SEA Directive. The commant contends that unless it has access to the
report commissioned by SNH, which points to detation in the status of freshwater pearl mussels,
it will be unable to draw the attention of the Baean Commission to the lack of enforcement of the
Habitats Directive by the Scottish and United KiogdGovernments.

46. The Party concerned submits that its decisionadidclose the report was in accordance with
article 4, paragraph 4(h) of the Convention. Itraiib that freshwater pearl mussels are an
endangered species throughout Europe, with popakatieclining due to overfishing, changes to
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water quality from engineering and other river wods well as illegal pearl fishing. Scotland is
considered a stronghold for the species. The ptipalan the River Dee has been subject to illegal
pearl fishing in the past. The Party concernedstttat the Public Local Inquiries Procedures and
Rules require all parties including the Reportebécable to have access to all material presemigd a
there is no power to restrict evidence. The Pastycerned states that the dissemination of any
information in relation to freshwater pearl musssglsarefully risk assessed to ensure full protecti
of the species at all times. It contends that éhease of the detailed information requested by the
communicant could have led to publication of theatton and status of all known freshwater pearl
mussel populations within the River Dee, makingéhcations more vulnerable to targeted illegal
pearl fishing. It notes that its decision not tedaltbse this was affirmed by the Scottish Informatio
Commissioner in his decision of 25 May 2010.

47.With respect to the communicant’s allegation uratécle 5, paragraph 1(c), the Party

concerned submits that that provision relatestt@sons in which there is an imminent or

immediate threat to the environment, which is het¢ase with the proposed AWPR. It submits that
the environmental impacts of the proposed AWPR lmeen assessed and reported in the
Environmental Statement in any event. It submiés the communicant has provided no examples of
the Scottish Government having failed to providerimation which could enable the public to take
measures to prevent or mitigate harm arising frahreat to a protected species within the meaning
of article 5, and the allegation is therefore umided.

Refusal to release “Badger Report” — article 1, 4rad 5

48.The communicant contends that the Party conceras@lso breached articles 1 and 4 of the
Convention in relation to its refusal to releage@ort prepared by agents of Transport Scotland on
badgers along the route of the AWPR on the grotimatsif the information was divulged to the
public it would increase the risk of persecutiorbatigers. It claims that subsequently, the Remorter
conducting the Public Inquiry for Scottish Ministevould not allow evidence to be given on the
badger report by the communicant, and did not wodtave the report itself presented to the Inquiry.
The communicant alleges that the absence of tla@trppevented its witnesses from arguing that not
enough was being done to protect badgers fromftaete of the route and it was unable to question
effectively the adequacy of the mitigation measyreposed by Transport Scotland. The
communicant claims that the short time remainingl time Public Inquiry meant that it was not
possible for it to make a request under the Freeafolmformation (Scotland) Act 2002.

49. The Party concerned contends that the communicalhi¢'gation that there has been a failure, in
breach of article 4 of the Convention, to provid®rimation on the state of the environment and the
status of protected species impacted by the propa¥¢PR is unfounded. The Party concerned
states that badgers and their setts are legaltgqexl by the Protection of Badgers Act (1992) and
other relevant legislation. The Environmental Intgaiatement published in 2007 included an
assessment of a range of protected species, inglldidgers. Assessment results are provided as
technical appendices to the Environmental Statemétit information summarized in the main
body of text. Appendix 10.2 details the assessmertadgers. The Party concerned contends that,
similar to the freshwater pearl mussel highlighabdve, the precise locations of badger setts were
not published within the Environmental Statemernit ass considered that disclosing the
information would put this protected species ateased risk of badger baiting and snaring. The

10
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Party concerned notes that the communicant didnade a request under either the Freedom of
Information (Scotland) Act 2002 or the Environmeémtdormation (Scotland) Regulations 2004 for
Appendix 10.2 to the Environmental Statement (théger assessment appendix).

Inadequate public participation regarding the proposed AWPR option - article 6

50. The communicant alleges that on 1 December 200bthister announced that the AWPR
would follow a route that was not one of any of five routes considered during the public
consultation. The new route combined elements afreginal Milltimber Brae route with the

addition of a Fast Link connecting the AWPR to &80 trunk road at Stonehaven, 15 km south of
Aberdeen. The communicant alleges that by doinghs&oScottish government effectively consulted
on five route options and then chose a sixth. @adffected by the changes to the route of the
AWPR were unable to comment upon the new routéesancreased environmental impact either
during the consultation in the spring of 2005 (Whitid not include the route finally selected) or
during the subsequent consultation in 2006 on ralig@ment (where consideration was not given to
the choice of the route itself).

51. The communicant alleges that there had been naguepublic intimation of a proposed Fast
Link, and accordingly no public consultation inpest thereof. Moreover, at the time of the
announcement on 1 December 2005, the Fast Linkavas a conventional single carriageway.
Subsequently, the promoters proceeded to refinalitpement of the chosen route and to upgrade
the Fast Link to a dual carriageway.

52.With respect to the Party concerned’s obligatiomden the Convention, the communicant
alleges that the public were not informed in adeaoicany proposal for a Milltimber Brae/Fast Link
route option, or invited to comment on that roypéian, as required under article 6, paragraph 2.
Effective public participation on all options in apen way was not provided as required under
article 6, paragraph 4. The public were not infadmé&new objectives established for the route
(which were defined only after the route had besdacied), although this is required under artigle 6
paragraph 5. The public were not able to submiriting or, as appropriate, at a public hearing or
inquiry with the applicant, any comments, informatianalyses or opinions on the final choice of
route, although this is required under article&@agraph 7.

53.Under the Freedom of Information Scotland Act,¢benmunicant asked the Scottish
Government to provide information on the reasomsifimosing the Milltimber Brae/Fast Link route.
That information was not provided. Asked for mirsuté the meeting recording that decision, a
representative of the Scottish Government indic#tatino notes or minutes were kept. The
communicant contends that this is an extraordisdunation for any meeting at which an important
decision, with heavy financial implications, wakda. The communicant submits that in failing to
provide evidence on the reasons for the chandgeeindute of the AWPR announced on 1 December
2005 the Scottish Government has failed to meethligations under article 6, paragraph 9 of the
Convention.

54.The Party concerned responds that the MilltimbexeBand Fast Link corridor option was a

combination of two options presented during thengp2005 public consultation (i.e. a combination
of the Milltimber Brae and Peterculter/Stonehavptiams presented at the exhibitions in spring
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2005). Following the announcement to adopt thetiiber Brae and Fast Link corridor option on 1
December 2005, letters were issued to statutorynanestatutory consultees (including community
councils) in early 2006. The Party concerned acctiyatt these letters were the first occasion when
the combined option comprising both the Southem &ed the Fast Link were issued for
consultation purposes. However, the public and@sted parties were subsequently given the
opportunity to comment on the entire scheme incgdhe Southern Leg and Fast Link following
the publication of the draft Schemes and OrdeBaoember 2006 and autumn 2007. The Party
concerned states that the publication of the sigtidtocumentation in accordance with the Roads
(Scotland) Act 1984 allowed the public and intezdgtarties the opportunity to examine the
proposed alignment for the Scheme (including thatlsan Leg and Fast Link) and offer comment
in the form of support, objection or other repreéagan. Formal public exhibitions were also held at
specific locations along the route to coincide wiitd publication of the draft Schemes and Orders.
The Party concerned states that the Roads (Scd#ardequires the Scottish Ministers, upon
making their decision whether or not to confirm thiaft Schemes and Orders, to make available the
content of their decision and any conditions whacé to apply.

Narrow scope of public inquiry and not all optionsopen — article 6, paragraph 4

55. The communicant contends that the public inquiat thas held between September 2008 and
January 2009 was into a proposal which the Govenhstated had already been confirmed as a
matter of policy. The communicant contends thatsitugpe of the inquiry, as set by the Reporters
acting under direction from the Scottish Governnidmister, was too narrow and thus unfairly
prejudiced those parties, including the communicalpjecting to the scheme. No discussion was
permitted of a no-bypass option or other formgaffic management - nor any discussion permitted
of an option to the east of the city — since tlaetstg point for the inquiry was that the Ministead
already taken the decision that in principle thar¢ was to be a bypass to the west of the city. Th
communicant notes that the impact of this resticts made clear by some of the Reporters’
findings and conclusions — for example the Repsitencluded that the selected route would be
very damaging to the long established woodlandiSragcausie and to nearly all of the ‘Local 3
Landscape Character Areas’ — but felt powerle$mtbagainst the scheme on these grounds as there
was no alternative scheme available. The communaartends that in light of the above, the public
inquiry cannot be considered to fulfill articlef@ragraph 4, which requires early public
participation when all options are open.

56. The communicant contends that no consultation \@asec! out on the southern leg of the route
in relation to the MTS. Further, the communicatgges that the consultation on the northern leg
does not seem to have included information on thesing of the River Dee. The communicant also
states that the questionnaires regarding the Mtsel 0,000 households in September and
October 2000 cannot be equated with an open caismtas those not selected to obtain a
guestionnaire must also be able to give their vidwsally, the Party concerned has not provided
information on the geographic locality of the hdusles consulted.

57.The Party concerned contends that the communisantorrect in alleging that the Scottish
Government has failed to seek public comment omdhte proposals for the proposed AWPR in an
open way. It states that considerable consultdtamntaken place throughout the development of the
AWPR. It contends that public consultations for sh@thern leg were conducted in the 1990s, when
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it was known as the western leg. It does not adteptthe Public Inquiry did not comply with
article 6, paragraph 4. Moreover, it states thatstiatutory scheme of the Roads (Scotland) Act,
1984 allowed the public the opportunity to expresgections in writing as well as participate at
local enquiries. Formal public exhibitions werecdl®ld at specific locations along the route. The
Party concerned contends that it was open to pemigjecting to the draft Schemes and Orders to
argue for an alternative route. It contends thaimber of objections to the draft Orders raised
alternatives to the proposed AWPR route and thesethivere considered at the public local inquiry.
It notes that the communicant participated in thklig local inquiry and presented evidence to the
inquiry on a range of matters.

Change to Modern Transport System — article 7

58. The communicant contends that the change in roatesnbsequently justified by Transport
Scotland on the basis that the transport plannimjectives for the AWPR had now changed to
introduce an additional, retrospective strategiasport objective: “Provide traffic relief (includy
the removal of long distance heavy goods vehidfit) on the existing congested A90 route
through and to the south of Aberdeen”. The commantistates that the introduction of a new
objective regarding the relief of traffic on the ®&as a major change to the objectives of the
strategic transport plan (the MTS) and that, in gy the strategic transport plan to introduce a
new and far-reaching objective without any disaussir public participation, the Scottish
Government breached article 7 of the Convention.

59. The Party concerned contends that the objectivethéoMTS have not changed since it was
published in 2003. It states that the revised dije¢he communicant refers to is in fact a revisio
of one of the objectives of the AWPR project itsalid is not an objective of the MTS. It stated tha
the objectives for the AWPR project were reviewad aonsolidated in 2005 as part of the process
of identifying the preferred corriddr.

Access to justice — article 9

60. The communicant contends that the Party concerasdbteached article 9, paragraphs 2 and 3
of the Convention, on the grounds that there isatiffely no access for the public in Scotland to an
open and inexpensive review procedure before a oblaw and/or other independent and impatrtial
body established by law to challenge the substarnd procedural legality of the proposed AWPR.

61. The communicant alleges that the public local inginto the proposed AWPR cannot be
considered to provide an independent and impdrtidl through which to challenge the legality of
the decision to construct the AWPR, having regariistscope and the acquiescence of the
Reporters with the instructions of a Scottish Mimisegarding the scope of the inquiry. It notes th
this particular problem may well apply in all casésere a Public Local Inquiry is held into projects
promoted by the Scottish Government itself. It eois that such an Inquiry could not possibly be
regarded as independent, or fair to the interddtsecpublic and those affected by the proposal.

" Available athttp://www.awpr.co.uk/d/Documents%20and%20Reportiéet¥%20Development%202005%20-
%202006%20Consolidation%20Report.pdf
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62.In addition, the communicant argues that theressricted ability to seek justice through the
Scottish system of judicial review. Judicial revieawolves a challenge to the legal validity of the
decision. It does not allow the court of reviewet@mine the evidence with a view to forming its
own view about the actual merits of the case.

63. The communicant also contends that the very high @oseeking judicial review in Scotland
effectively precludes any individual or small orgaation seeking environmental justice through this
procedure. In this respect, the communicant costémat the principles governing the right to obtain
Protective Expenses Orders are unclear. It alsednibiat the Scottish Government had refused to
engage in discussions to reduce the £30,000 cap aertearlier Protective Expenses Order.

64. The communicant alleges that regulation 15 of thvd Cegal Aid (Scotland) Regulations 2002,
together with the Scottish Legal Aid Board’s guidarffectively prohibit a grant of legal aid in
public interest environmental cageshe communicant contends that in order to meet the
requirements of regulation 15, an applicant muststhat they will suffer serious prejudice if the
application is refused. However, the Guidance sttitat “the criteria for a wider public interestlwi
not be met ... where we consider the interest ifgah a private interest.” The communicant claims
that it appears to be an impossible argument to Mvihe individual does not have a substantial
impact from the issue then regulation 15 is nasBat and legal aid will be refused. However hiét
interest and connection to the individual is réan the applicant may be told that the interest is
fact a private interest and no wider public benedih be taken into account.

65. Moreover, although in Scotland there is no fornmaktlimit within which judicial review
proceedings must be commenced, there is a timeding weeks to appeal a Ministerial decision
with respect to Road Orders. The communicant bedie¢lat this is insufficient time to mount an
effective challenge against a Ministerial decisiath respect to the environmental impact of a
major road.

66. The Party concerned contends that the public localiry was not intended to represent the
independent and impartial body through which th@mwnicant was entitled under article 9 to
challenge the legality of the decision to constthetAWPR. In particular, it notes that a publicdb
inquiry, which is designed to inform a decision @fhhas not yet been taken, is inadequate as an
independent and impartial body through which tdlehge the legality of the decision to construct
the AWPR. Rather, the Party concerned contendstiw the decision to proceed with the AWPR
was taken, there was a statutory procedure fotestgihg the decision under paragraph 2 of
Schedule 2 to the Roads (Scotland) Act 1984. ksititat the Scottish Ministers’ decision approving
the draft Schemes and Orders was required to iaghfdrmation on the right to challenge the
validity of the decision. The public was then aloe¢ake steps to challenge either the substantive o
procedural legality of the decision via the proaedorovided for under statute. In respect of the
communicant’s allegations regarding the limitedpscof judicial review, the Party concerned
contends that, while the principle function of jcidi review is to examine the procedural and legal
propriety of a decision, a petition for judicialrew can call into question the proportionality or
irrationality of a decision or examine any questdrrror in relation to that decision and thastisi
wholly consistent with article 9, paragraph 2,ué Convention.

8 Text of oral presentation on behalf of Road Seasthe hearing of the Committee on 17 March 2009.
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1. CONSIDERATION AND EVALUATION BY THE COMMITTEE
General considerations

67.The United Kingdom deposited its instrument offiedition of the Convention on 23 February
2005. The Convention entered into force for thetéthKingdom on 24 May 2005.

Report to Inform Appropriate Assessment not fit for purpose - preamble and article 3,
paragraph 2

68.In respect of the communicant’s allegations thatReport to Inform Appropriate Assessment
was not fit for purpose, and thus in breach ofpgteamble and article 3, paragraph 2 of the
Convention, the Committee notes that the preamidiée being an important aid to interpreting the
Convention, does not in itself create binding lemalgations. With respect to the communicant’s
allegations in respect of article 3, paragrapth@,Gommittee is not in a position to assess thediac
accuracy of the Report to Inform Appropriate Asssmst. It does not consider that the
communicant’s allegations give rise to a breachrble 3, paragraph 2 of the Convention.

Information on location of freshwater pearl mussels- article 1, 4, paragraph 4(h) and article 5

69. The Committee notes that since the discussioneoédimmunication at its twenty-seventh
meeting, the Scottish Information Commissioner (31&s released his decision regarding Mr.
Hawkin’s application for access to the informat@mnthe location of the pearl mussels. The
Commissioner found that SNH should have disclobed~teshwater Pearl Mussels reports, redacted
only for the locations of the freshwater pearl nalss

70.As a result of the Commissioner’s decision thatrdrmation except the locations of the
mussels should be released, the Committee’s noyn@dds to consider whether the withholding of
the remaining redacted information is in compliandt article 4, paragraph 4 (h) of the
Convention.

71.Having not seen the redacted information, for preparposes the Committee must assume that
the redacted information indeed relates to thetiooaf the freshwater pearl mussels. The
Committee notes the Party concerned’s submissetrtie mussels have been subject to illegal
fishing in the past.

72.0n that basis, the Committee finds that the redaict®rmation relates to the “breeding sites of
rare species” under article 4, paragraph 4 (hpdoai this case the breeding sites of rare frestmwat
pearl mussels.

73.However, that is only the first step. Article 4y@graph 4, requires the grounds for refusal to be
“interpreted in a restrictive way, taking into aaot the public interest served by disclosure”.

74.The Committee notes that SNH accepted that “itsc&tén no way reflected upon Mr. Hawkin’s
own suitability as an individual to obtain access$he requested information” (paragraph 30, SIC
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Decision 073/2010 Dr A D Hawkins and Scottish Natiteritage). However, SNH took the view
that if it disclosed the redacted information to. Mawkins, the information would thereafter be in
the public domain and SNH would not be able tosefio disclose the information to any other
member of the public, some of whom may use therinédion in ways harmful to the ongoing
survival of the mussels.

75.The Committee notes that the Commissioner considehether SNH could or should have
provided the withheld information to Mr. Hawkinsneturn for an undertaking that he not disclose
the information to any other person (para. 33, B&€ision 073/2010 Dr A D Hawkins and Scottish
Natural Heritage). The Commissioner held that theitenmental Information Regulations (EIRS)
provide a general right of access to environmentarmation, which applies equally to all people.
They contain no provision for the supply of infotima only to qualified people, or to those who

give an undertaking not to distribute that inforioatfurther (para. 31 of the decision). Therefore,
the Commissioner held that he had no power to reaquienforce any licensed or conditional release
of information under the terms of the EIRs (patao8the decision). He noted that this does not
prevent a public authority choosing to provide miation to certain individuals on a confidential or
licensed basis. However, any such arrangementsivibeué matter for those parties alone, and is not
required under the EIRs.

76.The Committee notes that article 4 of the Conventeders to the "public”, whereas article 6 of
the Convention to the "public concerned”. Howetteg, Convention makes no further distinction
between members of the public concerned. Thusyathbers of the public concerned are equally
entitled to enjoy the rights under the Convention.

77.Thus, if the exception in article 4, paragraph 4¢hp be read restrictively to allow Mr. Hawkins
to have access to the redacted information in didgrhe might exercise his right to participate
under article 6, then other members of the puldiecerned would be entitled to the same right. The
problem is that while SNH does not question Mr. K&’ suitability to receive the redacted
information, there may be others among the puldiccerned who would be less trustworthy.
However, disclosing the redacted information to Miawkins would mean that all members of the
public concerned would be entitled to such disalesRecognizing the possibility that disclosure to
the wider public concerned may result in advergeces on the breeding sites of the mussels, the
Committee finds that the Party concerned was nobmcompliance with article 4 by withholding
the redacted information in the circumstances igfchse.

78.With respect to the communicant’s allegations uradtgécle 5, paragraph 1(c), this provision
conveys an obligation on Parties to actively digsabe information on imminent threats to
members of the public that may be affected by ttinaat, rather than to respond to information
requests, which is the subject of article 4. Then@xttee finds that the communicant has not
substantiated that the elements set out in afigragraph 1(c) are met in the circumstancesisf t
case.

Badger report — articles 1, 4, paragraph 4(h) and 5

79. The communicant has indicated that it does nohohte make a request under the Scottish
Freedom of Information (Scotland) Act or the Enuimzental Information (Scotland) Regulations for
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access to the report on the location of badges ssttt is now too late to utilize any additional
information on badger setts. While noting the rea®n the communicant’s decision not to make
such a request, the Committee considers that iasthg not to do so, the communicant has failed to
have recourse to the available domestic remedidbel circumstances, the Committee decides that
it should not consider this allegation further.

Restricted scope of public inquiry — article 6, paagraph 4

80. The Committee finds that the AWPR is an activitye®d by annex | of the Convention and
thus subject to article 6, paragraph 1(a) of thev@ation for two reasons. First, the AWPR involves
the construction of a new road of four lanes oferthian 10 kilometres in length (paragraph 8(c) of
Annex I). Second, the AWPR is an activity regardivgch national legislation (section 20A of the
Roads (Scotland) Act 1984) requires that publitciggation be provided under the environmental
impact assessment procedure (paragraph 19 of Aljunex

81.In respect of the communicant’s submission thag, tduhe fact that the Reporters’ terms of
reference did not require them to hear evidencard#gg whether the road was needed, the Party
concerned failed to meet the requirement of arB¢learagraph 4, that all options be open, the
Committee notes that there has been an ongoingcpditicipation process regarding the AWPR
for more than a decade. In this respect, the Cotaenrecalls its findings on communication
ACCC/C/2006/16 (Lithuania):

“The requirement for ‘early public participation @ all options are open’ should be seen first
of all within a concept of tiered decision-makingeveby at each stage of decision-making
certain options are discussed and selected witpaheipation of the public and each
consecutive stage of decision-making addressestbaligsues within the option already
selected at the preceding stage.”

82.1n light of the above, the relevant issue is toueashat there was public participation regarding
all options, including the “zero option”, at someyious stage. Considering the chronology set out
in paragraphs 23 to 40 above, the Committee fihdsdt several stages, e.g. during the development
of the Local Transport Strategies and Modern Trarisptrategies and the Aberdeen &
Aberdeenshire Structure Plan as well as the s@@@% consultations, the public had opportunities

to make submissions that the AWPR should not bk &d to have those submissions taken into
account. In this regard, the Committee notes thatriot empowered to examine events that, in some
cases, significantly predate the entry into fortthe Convention for the Party concerned. The
Committee considers that the public had a numbeppbrtunities during the ongoing participation
process over the years to make submissions th&tWHeR not be built, and to have those
submissions taken into account. The Committee therdinds that the Party concerned is not in
non-compliance with article 6, paragraph 4.

No public participation on route chosen — article 6paragraphs 6 and 7

83.Based on the evidence presented, the Committeg fiivad the selected route differs from the
options the public was invited to consult upon dgrihe informal consultations conducted in spring

® ECE/MP.PP/2008/5/Add.6, para 71.
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2005 in at least two respects. First, the Fast ISrdome distance to the east from the
Peterculter/Stonehaven route. Second, all the mptonsulted upon during the spring 2005
consultation were presented as alternatives. Howéwe route selected actually adopts two of these
options, to create a southern leg with two difféfeeder roads, one route leaving the A90 at
Stonehaven heading north, and the other leaving®8@eat Charleston and heading west. To the
Committee’s understanding, the first occasion orchBtatutory and non-statutory consultees were
formally consulted on the route selected was whéprs were sent to them in early 2006. The
Committee understands that the wider public wadaratally consulted on the possibility of a
southern leg incorporating two routes (i.e. botoathern leg and a Fast Link) until the Draft
Special Road Orders were published in December a8Qgrt of the statutory authorization process.

84.1In addition to not being subject to the spring 28066sultation, the Committee notes that the
Fast Link that was presented in the 1 December 2@@ion by the Minister was a single
carriageway and that subsequent to the Ministextisibn, a decision was taken to make it a dual
carriageway instead.

85. The Committee notes with some concern that theerfooilly selected, and the dual carriageway
character of the Fast Link were not subject totifi@mal consultation process. It finds that the
decision to increase the Fast Link from a singla tlual carriageway is not, as submitted by the
Party concerned, a purely technical matter. It hawvénds that these aspects were ultimately
subject to public participation through the statytauthorization process following the publication
of the Draft Schemes and Orders in December 200@Ht of the subsequent statutory consultation
that did provide for public participation on thespects, the Committee can not conclude that the
Party concerned is in non-compliance with article&@agraph 6 and 7.

New strategic objective in the Modern Transport Syeem — article 7

86. The communicant alleges that the reason given éy#rty concerned for the new route was in
order to comply with a new transport objectivelad Modern Transport System. The Party
concerned denies that the MTS was changed. The @teemotes the disagreement between the
parties as to whether the MTS was changed to int®@ new transport objective.

87. Having reviewed the documentation referred to eygarties, including the MTS and the AWPR
Project Development 2005-2006 Consolidated AssassReport’, the Committee finds that the
objective referred to by the communicant is todnentd in the latter document only. The Committee
does not consider that this document is a plarestibp the requirements of article 7 but rather a
document relating to a specific activity subjecatbcle 6 and notes that it has already considered
the coTlmunicant’s allegations under article 6 abtwill therefore not consider this allegation
further:

19 Available athttp://www.awpr.co.uk/d/Documents%20and%20Report§éet%20Development%202005%20-
%202006%20Consolidation%20Report.pdf
' In reaching this conclusion, the Committee referfootnote 6 in its findings and recommendatiaith regard to
compliance by Albania (ECE/MP.PP/C.1/2007/4/Ad&Ad the definition of “plans” in the European Corasibn
Guide for Implementation of Directive 2001/42 oe thssessment of the Effects of Certain Plans angrBmmes on
the Environment. This states that “a plan is on&lwkets out how it is proposed to carry out orlengent a scheme or
a policy. This could include, for example, land p&ns setting out how land is to be developedaging down rules or
guidance as to the kind of development which mighaippropriate or permissible in particular aredté definition of
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Access to justice — articles 9

88. The Committee notes the communicant’s indicationsitetter of 21 November 2010 that it has
brought a Statutory Appeal under the Roads (SadtlAct 1984 in respect of the Scottish
Parliament’s approval of the Schemes and Trunk Riralérs on 3 March 2010. The hearing of the
Statutory Appeal is set for eight days commenciddr@bruary 2011. The Committee also notes that
the communicant has been granted an order to egpténtial liability for expenses with respect to
the appeal at GBP 40,000 on 20 January 2011.

89.1n light of these developments, the Committee amditeng further clarification from the
communicant finds that it would be premature fdoitonsider the communicant’s allegations
regarding access to justice at this stage. It thexalecides to conclude its findings in respedhef
other aspects of the communication.

IV.  CONCLUSION

90.Having considered the above, the Committee doeBmbthat the matters examined by it in
response to the communication establish non-com@@idy the United Kingdom with its
obligations under articles 3, paragraph 2, artdclarticle 5, paragraph 1(c), article 6 or 7 of the
Convention.

“program” is “the plan covering a set of projeaisaigiven area... comprising a number of separatstaation
projects...”
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